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Some crucial questions presented 


Ait The question is whether, where appellants were requitec 


to file their action in Washington, D. C. and while it was 


pending the venue law was changed so that the action might 


have been brought in Oregon where the cause arose and where 
the claims are located, did she court abuse its discretion, 
or did the appellants suffer "legal wrong" by invasion of @ 
legally protected right, by the court's denial of requests 
change of place of trial to Oregon made before and after 
changed law? 
2. The question is whether, whero appellant Pruess was 
excused from appearance at the trial, and the whole adminis- 
trative record was received in evidence in his behalf pursu- 
ant to the pretrial order, and defendant's attorney did not 
present plaintiff's contentions or the issues under the pre- 
trial order although requested to do so by the trial judge, 
and the trial judge summarily dismissed plaintiffs! complaint 
without a review of the whole record, Cid appellants suffer 
2 “legal wrong" by invasion or denial of a legally protected 
right to require reversal, and on account of the flagrant 
vLolation of the Administrative Procedure Act, to have defend- 
entts decision set aside? 
3. The question is whethe>, where the State of Oregon has 
established its property lew of discovery purauant to Congress- 
fonal sanction, and it is consistent with the federal laws, 
and has been relied ton, and has become a rule of property, 


éoes the Oregon law of discovery govern the cass, and where 


full faith and credit has not been given by the Department of 
the Interior, is the refusal an infraction of a legally pro- 
tected right to justify reversal and to set aside defendant's 
decision? 

4. The question is, was defendant's issuance of only half 
@ patent to the Blackjack claim as located and surveyed, a 
denial of a legally protected right to have a full, fair and 
impartial hearing end determination made of pears in the 
case of the exposure of a vein in the allowed Slack jack 
tunnel with an assay of £32.55 gold-silver wunnene from, and 
apexing in the adjoining Wildrose, and the main vein running 
towards the adjoining Buckskin claim which ties Heniea on the 
oral assertion that the veins were in "conflict" area of a 
prior Pelton placer claim, which assertion is denied and 
opposed by appellants? 

S. The question is whether, where defendant has not 
satisfactorily proved that his standsrd rule appitea by hin 
requiring conclusive proof of present value, operation and 
profitability for a valid discovery as respects lode claims, 
was first duly published in ths Federal Register as requizad 
by lav, is appellant entitled to a reversal and to hare 

che decision set aside? 

6. The question is whether, if the court first decides 


that the criteria of costs of extraction, transportation, 


milling, etc. v. recovercole values, is proper: and that 


@srendant hes failed to prova by reliable, competent and 
savisfactcry evidence what such costs were on any mineral 


deposit on any claim at any time, is the decision supported 


by substantial evidence within the meaning of the law? 


7. The question is, does the unfavorable, opposing, contra- 
aictory and uncontroverted evidence, the defendant's admiss- 
fons, and proper inferences, 0 detract from substantiality 
within the meaning of the law as to require a holding that 
the decision is not supported by substantial evidence to 
justify getting appellants! mineral lands back into federal 
ownership, andmust de set aside? 

8. The questica is whether, while the government prohibits 
the sale of newly processed gold on the free and open world 
markets and requires sale to it alone at the 1934 price of 
¢35.00 an ounce in face of three-fold costs to produce gold, 
and while it applies its rule of profitability for a valid 
discovery in the shadow thereof, are appellants subject to 
"legal wrong" and denied the benefit of a legally protected 
right to an even chance to prove profitability to save their 
claims, and should defendant be estopped from applying said 
rule of profitability for discovery? 

9. Taking into account the rules of equity and equitable 
intsrests in real property, the question is whether, where 
defendant admits appellants' lands are mineral in character 
and that sufficient minerals have been exposed to justify 
further exploration and considerable valuable mining im- 
provements have been macy, and defendant has no statutory 
power to cause forfeiturs, loss, or to derive "unjust enrich- 
ment" by inclusion either impliedly or by omission, of said 


private improvements in an invalidating decision, does the 


absence of a provision in the decision for saving or protect~- 


ive rights, or for payment of just compensation for private 
improvements, render the action unconstitutional, and is the 
decision unconstitutionally vague for indefiniteness, un- 
certainty and insufficiency? 

10. The question is whether, where appellant feels that 
defendant's decision is tainted with fraud on account of what 
has been done and how it was done, and on account of imposit- 
ions and overreaching by the workings of government to get 
mineral lands back into federal ownership without payment, 

or allowing proper saving rights, and no fair eapontantes 
was had for a jury trial on the issue of fraud, and the 
administrative agency is inadequate because the government 
appeared to act as accuser, prosecutor, judge and jury of its 
own charges while it has a confiict of interest and stands to 
gain by its action; have the eprellants been denied "day in 
court", and have thoy suffered "legal wrong” entitling them 
to nave the issue of fenud diverminod cn retrial in the 
Oregon court? 

Laks The question is whether, under ail the circumstances 
of this case should the defendant's decision be set aside 

as not in keeping with the rules of fair play required by 

the Administrative Precedure Act or in accordance with law 

or observance of procedure, and is the administrative proced- 
ure inadequate to afford appellants a fwl, fair and adequate 
opportunity to assert, and have determinations upon, all 
claims erising out of the application for patent and/or 


germane to the government's initiated mineral contest, to 


meet requirements of due process? 
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Jurisdictional statement 

This is an appeal under Title 28, Section 1291 of the 
United States Code (1958) from a final judgment entered May 
12, 1964, and from intermediate orders of the United States 
District Court for the District of Columbia, dismissing plain- 
tiffs! complaint for judicial review of defendant's decision 
August 22, 1961 which declared six lode mining claims in Oregon 
null and void for lack of valid discovery. The court below 
had jurisdiction over the subject matter of this dispute 
under the authority of Title 28, Section 1391, United States 
Code (1958) and Title 5, U.S.C.A., 1009, and Elof Hansson v. 
U. S. 178 Fed. Supp. 922 (1) and Adams v. Witmer, 271 F-2-29. 


The appellants (plaintiffs below) except C.F.Pruess, Sr., 
are heirs under the Last Will and Testament of Ida G. Archerd, 
deceased, and the owners of the lode mining claims invoived 
in this dispute. C.F.Pruess, Sr. is the duly appointed, 
qualified and acting Executcr cf said estate now pending in 
Josephine County, Oregon. Hs is in possession for the purpose 
of admintering the assets for the benefit of those entitled 
thereto. 


The Blackjack, Wildrose and Buckskin mining claims were 


located in 1920, the Oregon in 1928, the Little Mac, Big Mac 


and Big Rock claims in 1934. These claims all adjoin one to 
the other and comprise a group of lode mining claims. There 
is no dispute that ten mineral deposits are exposed within 
the limits of the claims, at least one vein in each claim 


with admitted deposits of gold, silver, copper, molybdenum, 


gallium, titanium. The veins range from one to six feet 
wide and are in three tunnels and surface exposures. The 
mining claims are located about ten miles from Grants Pass, 
@ railhead on the Southern Pacific R.R., with an all year 
around hard rock road, with ample timber and sates for mining 
purposes availiable. Just 35 miles awey is the only nickel 
mine and smelter operating in the United States (The Hanns 
Nickel Co.) During the two world wars the area in and around 
Josephine County was the chrome producing center of the United 
States. All around in the area ars many patented gold, silver 
and copper mining claims. 

In this environment plaintiffs! lode claims were located. 
For some time prior to 1943 when Public Law 208 (Gcld Mines 
Closure Act) went into effect, the owners actually operated 
with a well equipped milling extraction plant electrically 
powered. Since then mining operations have stopond and only 
the annual assessment work and spociazl exploration-development 
work is being done as required by law. With the passage of 
the Multiple Use Law, Public Law 167 in July 23, 1955, it 
was deemed for the best interest all to apply, for a ratent 
to the claims. In this wey defin: boundaries and tito 
ccun.d be settlea and 2 cisare ad on minsrais wnaion would 
enhance the opportunity fer the best possible estate sale cf 
the assets and enable a successor to eccntinue Renbne develop- 
ment. Under Oregon laws an Executor is not saenereed to mine, 
operate or lease the claims. 


On March 25, 1957 application for patents to! all claims 


was filed and the Land Office assigned No. 05396 Oregon 


Plaintiffs had a survey of the claims made by the United 

States Surveyor. The lands were fully paid for. On February 

12, 1958 the United States contestadc tha validity of all the 

mining claims. It charged that the lands were not mineral in 

character and thet sufficient minerals were not found within 

the limits of the claims to constitute a valid discovery. 

When the contest hearing opened the Government's attorney moved 

that the charges against the Blackjack Claim be dismissed. Most, 

or all of the work had been done upen the Blackjack Claim pur- 
want to Tit. 30, U.S.C.A. 23. Tharaafter, a patent was 

Sesued for only one-half of the said Blackjack Claim. Plain- 

tiffs have been deprived from litigating the denial to a 

whole patent. After four days of hearing the Hearing Exeminer 

declared the Wildrose, Buckskin, Little Mac, Big Mac, Oregon 


and Big Rock mining claims null and void for lack of discovery. 


On appeal the Director of the Bursau of Land Management 


affirmed the decision of the Hearing Exeminer. On a furthsr 
appeal the defandant Secretary of the Intorior, affirmed the 
Director's decision on August 22, 1961. Thereafter, three 
scparate petitions for reopening, re-examination of the 
minerel cepesits after further work, for consideration of 
evidence overlooked, fer reconsideration of the minerai vein 
exrosed in the B}ackjack tunnel apexing in ths adjoining 
jincecse Claim, and the vrobability of the Blackjack tunnel]. 
vein also running into the adjojning Buckskin Claim, and for 
new evidences and for rehearing. Each petition was denied, 
the last action being on February 26, 1952: Whereupon, the 
action for tudicial. review of defendant's final decision 


wes filed in the United States District Court for the District 


Count for the District of Columbia in April, 1962. On May 22, 
1962 Plaintiffs motion to relax the court's pale 4 was denied. 
All plaintiffs were stricken except C. F. Pruess, Sr. 

In June, 1962 and in March, 1963, Plaintiff's motions to 
transfer the case, or to change the place of trial, to the 
District Court of Oregon, were denied. 

July 16, 1962, plaintiff, C.F.Pruess, Sr. was allowed to 


proceed as "proper person plaintiff" only. 


August 22, 1963, plaintiff's and defendant's motions for 


summary judgment were each denied. 

Plaintiff's prior motions for an order to require defend- 
ant to file the whole administrative record with the clerk of 
court prior to filing his motion for summary judgment, was 
denied. 

February 26, 1964, on plaintiff's showing, the District 
Court excused plaintiff's personal attendance at the trial and 
ordered that the case be submitted in plaintiff's absence and 
that the whole administrative peseha lettered and received in 
behalf of plaintiff at the trial. Plaintiff's request to make 
some proof by deposition, was denied. 

On May 6, 1964 a trial was had and on May 12, 196. find- 
ings of fact, conclusions of law and judgment, were entered. 

Ia June, 196 plaintiff's motion filed May 20, 196 for 
time to check the trial proceedings and to prepare; serve and 
file his motion for a new trial based upon irregularities, was 
denied. Thereafter, his further motion to set aside the 


judgment for mistake, surprise, inadvertenace and excusable 


negisct, also was filed. 


On June 29, 1964, the appeal herein, was filed. 


The gravamen of appellant's claims of error is directed, 
first, to errors committed by the District Court prior to, at 
the time of, and after, the trial of May 16, 1964, and then, 


to errors directed to the defendant Secretary of the Interior's 


actions, and to have his decision of August 22, 1961, set aside. 


do 
The District Court errod in refusing to transfer 
the case or change the place of trial to the 
United States District Court of Oregon: 
In refusing to relax its Rule k: 
In refusing to require devendant to file with 
the Clerk of Court the wholo administrative 
record for plaintiff's use in connection with 
his motion for summary judgment, and to offer 
citations of evidence. 

Summery of Argument_ 

Plaintiffs claim they have been arbitrarily and unjustly 
Giscriminated against and have been subjscted to "legal wrong” 
ana have been denied an even chance with defendant to oppose 

action to get plaintiffs' valuable mineral lands back into 
federal ownership without payment, or allowing saving or pro- 
tective rights. 
Argunent 

At the outset, plaintiff contends the court abused its 
discretion in denying each of said motions. Plaintiffs are 
non residents of the District of Columbia. The cause arose, 


she claims are located in, and plaintiff, C.F.Pruess, Sr. 


resides in Oregon. Not by choice, but by compulsion of 


Tit. 28, Sec. 1391 U.S.C.A., appellant was compelled to go 
all the way to Washington, D.C. to file his action for 
judicial review of defendant's decision. 

Congress became aware of the deplorable condition that 
deprived many citizens aggrieved at the workings of govern- 
ment from seeking an even chance with defendant on judicial 
review of his actions. As a result Public Law 87-748 was 
enacted October 5, 1962 changing the old venue law so that 
henceforth a citizen might bring his action in the state where 
the cause arose, or the claims were located. The Congression- 
al Committee reported that the requirement of the old Venue 
Law that the action be brought in the District of Columbia 
where the defendant official resides, was a burdensome 
imposition - that it was a "historic accident." It said such 
requirement was to tailor our judicial processes to the 
convenience of the government rather than to provide readily 
available, inexpensive, judicial remedies for the citizen who 
is aggrieved at the workings of government and seeks no more 
than an even chance. See House bill No. 1960, calendar No. 


536, and Senate report No. 1992. 


The point I wish to make here is that plaintiffs! case 


was pending in the District Court when the venue law was 
changed. It is contended that his motions for the change, 
made both before and after October 5, 1962, were denied. 
Even filing his case in the District Court of Oregon on, or 
right after, October 5, 1962, would have been timely. The 
denial augments the abuse of discretion committed by the 


District Court. 


Had the place of trial been changed to the District 
Court of Oregon, C.F.Pruess, Sr. would have appeared at the 
trial and presented plaintiffs' case and would have opposed 
defendant's attorney's presentation,in which event the errors 
which plaintiffs claim, might have been averted. After ali, 
plaintiff was not in default. The court's order of February 
26, 1964 excused plaintiff's appearancs: Moreover, the 
District Court of Oregon holds terms of court at Medford, 
Oregon, just 30 miles from where plaintiff, C.F.Pruess, Sro 
resides, and which is in the district where the mining claims 
are located and whsre the cause arose. Please see Fancher v. 


Clark, 127 Fed. Supp- 460 (2); Fred Olsen Coe Vv. Moore, 162 


Fed. Supp. 62 (1); Frencher v. Goddard, 63 Fed. Supp. 697 (2); 


Hadlich v. American Air Lines, 82 Fed. Supp. 562; U. S. city 
Lines, 80 Fed. Supp. 734 (5). 
(b) Rule h of the District Court provides: 
"LOCAL ATTORNEY. If any attorney appoering 
for a party does not have an office in the 
District of Columbia, there shall within 
son days be joined of record in such eppear- 
ance a momber of the bar of this court 
having en office in said district, in default 
of which the court may strike all pleadings 
of such party." 
On defendant's request, all plaintiffs except C.F.Pruess, 
Sr., were stricken. I point out also that had the case been 
rainsferred to the District Court of Oregon for trial, all 
plaintiffs would have been represented and could have partic- 
ipated in the proceedings. All plaintiffs ere the original 
parties contestees in the administrative mineral contest. 


They also are all the applicants for patents to the claims 


involved and certainly would have had the right to be heard 
and to assert rights arising out of the application for 
patent and/or germane to the government initiated mineral 
contest. C.F.Pruess, Sr. was allowed to proceed as "proper 
person plaintiff" only. 

Proceedings on judicial review do not appear to be 
spelled out by statute or rule. After all, the action was 
not an original type of action originating in the District 
of Columbia: It most nearly resembles an appellate proceeding 
for judicial review from out of state origination. The same 
fast rules applying to local actions, should not be rigidly 
applied to prevent substantial justice. THE LOCAL RULE SHOULD 
NOT BE ENFORCED OR USED AS A BOOBY-TRAP TO GAIN AN ADVANTAGE 
FOR GOVERNMENT AT EXPENSE OF A CITIZEN OUT OF STATE FORCED TO 
LITIGATE IN THE DEFENDANT'S BACK YARD, NOTWITHSTANDING A CHANGE 
IN THE VENUE LAW. 

(c) Plaintiff, C.F.Pruess, Sr., was required by the 
Hearing Examiner to pay out $408.00 towards the government's 
costs to prosecute its charges. He got no copy of the transcript 
of testimony. He has repeatedly requested that the whole ad- 
ministrative record be filed with the clerk of court for the 


convenient use of plaintiff, prior to plaintiff's motion for 


summary judgment. He has been denied in each instance. Even 


this court on October 8, 196, denied a request to transmit the 
transcript for plaintiff's inspection, even though’ this is an 
appeal in forma pauperis. Once again we say, had the place of 
trial been changed to the District Court of Oregon, we could 


have had an even chance with defendant. Interior's policy 


for demanding payment of part of its costs to prosecute its 
charges, is to hamper justice - and it is harsh, excessive, 
arbitrary, against public policy and an unconstitutional 
exaction. A government initiated mineral contest is equitable 
in nature, involves equitable interests in realty, and on the 
theory of “unclean hands", defendant's decision should be set 
aside. Such exaction is akin to compelling a defendant ina 
government criminal case, to pay for part of the government's 
costs to prosecute. The imposition is obnoxious, unduly 
burdensome when considered in light of the facts that the 
citizen is reauired to spend money to prepare his mineral 
deposits for the government's examination, mining engineers and 
geologists, take many samples of minerals and have assays made, 
employ an attorney to represent him and present his case, take 
two appeals from adverse agency decisions, and then, if un- 
successful, go all tho way to Washington, D. C. to file for 
judicial review, and then under the court's Rule 4, hire 
another attorney. The whole procedure reeks with unfairness, 
undamericanism and should be condomnod by this court as in 
violation of SQUAL JUSTICE UNDER LAW. 

2. 


The court orred in denying plaintiff's motion for summary judgment. 


_Summary of Argument _ 
Plaintiff contonds,fairly and judiciously considered, there 


wore no genuine issuos of material facts to be tried, so that 
the court should have allowed plaintiff's motion for summary 
judgment. Defendant finally filod with his motion for summary 


judgment, tho wholo eadministrativo record. Plaintiff made an 
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extensive showing of unfavorablo, opposing, adverse, contra- 
dictory, uncontroverted ovidenco, defendant's admissions and 


proper inferencos, all of which detracted so far from the 


substantiality of defondant's evidence to support his decision, 


that, as a mattor of law, it should be set aside. Without 
repetition hore of plaintiff's showing, we rospectfully request 
that the court consider plaintiff's showing under the titlo 
hereinafter "LACK OF SUBSTANTIAL EVIDENCE TO SUPPORT DECISION" 
and the whole record generally, and plaintiff's excerpts of tho 
testimony taken at the hearing from notes. 
3. 
The court erred after trial in the following particulars: 
(a) In denying plaintiff's timely motion for time 

to check the trial proceedings, prepare and 

serve and file nis motion for a new trial based 

upon irregularities, to plaintiff's prejudice: 

In denying plaintiff's motion to set aside the 

judgment on the ground of mistake, surprise, 


inexcusable neglect and inadvertence of all 
concerned. 


_Summery of Argument 

The court manifestly abused its discretion ana committed 
reversible error in denying plaintiff's said two motions. 
What happened at the trial during plaintiff's court-excused 
absence February 26, 1964, is not in keeping with the require- 
ments of the Administrative Procedure Act or normal procedure. 

Argumont 

The trial was held on May 6, 1964. The Findings of Fact, 

Conclusions of Law and Judgment dismissing plaintiff's complaint, 


was entered May 12, 1964. Plaintiff was notified simply by 


a2 
by ordinary mail, 

postcard notice May 19, 1964 /of entry. No notice of the date 
or time of the trial was given so that plaintiff might have 
had a bystander present to report back proceedings. That is 
a denial of notice. On May 19, 1964, plaintiff promptly, 
and within time, filed his motion for time to file his 
motion for a new trial. This was denied, as well as his 
motion to set aside the judgment. See Rules 59 (a) and 60, 
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4 
The court erred in failing to review the whole record for 
errors, to conduct the trial in accordance with law, and to 
serutinize defendant's evidence to meet the requirements of 
substantiality to support his aecision. 
Summary of Argument 

Naturally, the court had the right to expect defendant's 
attorney to advise him fully when requested by the court 
during plaintiff's absence ~ yet the trial judge had the duty 
to see to it that the requirements of the Administrative 
Procedure Act were complied with. 

Argument 

Plaintiff claims the rendition of justice was sacrificed 

for expediency; that the requirements of the Administrative 


Procedure Act was violated; that at most the trial was only 


a "superficial"trial; that plaintiffs have been subjected 


to great "legal wrong", and have been denied due process. 
The scope of the court's duty is set forth in Tit. 5, 
U.8.C.A. 1009 as follows: 


"(a) To compel agency action unlawfully withheld 

and hold unlawful and set aside agency action, 

findings and conclusions found to be (1) arbitrary, 

capricious and an abuse of discretion, or otherwise 

not in accordance with law; (2) contrary to:consti- 

tutional right, power, privilege or immunity; (3) 

in excess of statutory right; (4) without observ- 

ance of procedure; (5) unsupported by substantial 

evidence; (6) unwarranted by the facts; 

(e) In maxing the foregoing determinations, the 

court shall review the whole record or such portions 

thereot as may de Citsc by any pérty, and aus account 

shail be taken or ine ute of preindicial error." 

(Underline mine) 

See Clifton v. Cellebrezze, 228 Fed. Supp. 255 (1-5); 
Exchange Commission v. Chenery Corp., 332 U.S. 1943; Noren 
v. Beck, 199 Fed. Supp. 708. The cardinal rule is that on 
judicial review the reviewing court should review the record 
as a whole and take into account whatever, in the record, 
fairly detracts from the weight of the evidence and aspects 
of the case unfavorable to the agency, and in this regard to 
consider all contradictory, adverse, opposing, uncontroverted 
evidence, defendant's admissions and proper inferences from 
facts shown. Universal Camera v. N.L.R.B. 340 ULS. 474,497; 
Motor Express v. U. S., 119 Fed. Supp. 298; O'Leary v. Brown, 
340 U. S. 5043; Goldman v. Folsom, 26 F-2-776; Wells v. 
Celebrezze, 209 Fed. Supp. hhh. 

We will now quote from the official transcript of the 
trial proceedings May 6, 1964 which we are sure will satis- 


factorily show that the trial judge failed to review the 


whole administrative record, exhibits, pretrial order and 


briefs, before making findings, conclusions and entering 


judgment dismissing plaintiff's complaint. 


“DHE DEPUTY CLERK: Case of C.F.Pruess, Sr., et al vs. 
Stewart L. Udall. p. 2. 


MR. PITTLE: My name is Herbert Pittle, Attorney, 
Department of Justice who is appearing for the defend- 
ant. As Your Honor knows, Mr. Pruess will not appear. 
The Pratrial Order allowed him to submit briefs and 
without being in default. p. 2. 


THE COURT: Yes. 


MR. PITTLE: First, I should like to offer as an 
exhibit, pursuant to the pretrial order and stipula- 
tion, we will offer as an exhibit the administrative 


record in the ---- 


THE COURT: First tell me what the case is about before 
you offer any evidence. In other words, makes an open- 
ing statement as though opposing counsel was here. p. 2. 


THE COURT: Before you give the story in detail, tell 
me in a sentence or two just what is involved here; 
what the decision is which is sought to be reversed. p. h. 


THE COURT: I want you to summarize it orally. I don't 
start reading anything until after I hear - - - p.- 7. 


THE COURT: It seems to me that this matter should 
have been disposed of on motions for summery judgment 
because that is the way we handle all cases involving 
a@ review of an administrative record. p. le. 


MR. PITTLE: I agree: I filed a motion for summary 
judgment and so did the plaintiff, but Judge Curran, 
without giving a reason, denied both motions. We 
both told Judge Curran that there is no controverted 
issue as to any material fact. p. 12. 


THE COURT: That is the usual practice we follow in 
administrative reviews whenever the hearing is on the 
administretive record. 


MR. PITTLE: I am entirely aware of it. I have dons 
it myself and I don't understand the reason for the 
denial, but that is the situation. p. 13. 


THE COURT: I don't want to be in a position of 
criticizing a colleague. I am sure he must have had 
a@ reason that he considered sufficient. p. 13. 


THE COURT: It is always unfortunate from the court's 
standpoint, when a litigant appears pro se. p. 15. 


MR. PITTLE: I would like to offer the administrative 
record in evidence as an exhibit in accordance with 


the pretrial order. p. 16. 

THE COURT: Let it be admitted. p. 16. 

THE DEPUTY CLERK: Defendant's exhibit No. 1. p. 16. 
THE COURT: Is there anything else? p. 16. 

MR. PITTLE: That is all, Your Honor. p. 16. 

THE COURT: Judgment for the plaintiff. Plaintiff 
will submit proposed findings of fact and coneclu- 
sions of law. p. 16. 

MR. PITTLE: Judgment for the plaintiff? 

THE COURT: I mean judgment for the defendant. 
Counsel for the defendant will submit proposed 
findings of fact and conclusions of law. p. 16. 

MR. PITTLE: That is all right. May I at this 

time ask for the return of the administrative record 
so that you won't be bothered with it? It's gotten 
lost each time. p.- 17. 


THE COURT: Yes, we don't want to keep it here. 
You may return it to counsel, Mr. Clerk. p.:17. 


It seems beyond the point of comprehension why the trial 


judge would fail to review the administrative record, 
especially when noting that Judge Curran must have felt there 
was a genuine issue of material fact for the trial judge to 
judiciously consider. Even Nr. Pittle expected the trial 
judge to review the whole administrative record, pretrial 
order, pleadings and briefs. p. 12, 13. 

If the whole administrative record actually is in the 
record before this court,(and we must assume that it is) 
the court must be astonished at the trial judge's dereliction 
of duty. The administrative record consists of: the applica- 
tion for patent with exhibits, two volumes of testimony 


consisting of 700 pages, 4O physical exhibits, map, plat, etc. 


100 assay reports of samples values. 


We repeat, the court's order February 26, 196 on 


plaintiff's showing, excused him from appearance at the 
trial and allowed him to file a brief. The trial court 
never reviewed it: Moreover, no other, or different mode 
of trial was ordered. That erder made the submission of the 
whole administrative record and offer and receipt thereof in 
plaintiff's behalf the order of the trial proceeding ~ and 
nothing more. Plaintiff's brief and defendant's attorney's 
oral argument completed the proceeding. BUT WE CONTEND THE 
COURT DID NOT DECIDE THE CASE AGAINST THE PLAINTIFF ON THE 
BASIS OF THE WHOLE RECORD, OR THE PRETRIAL ORDER, PLEADINGS 
OR BRIEFS: RATHER, HE DECIDED IT SOLELY ON THE BASIS OF 
DEFE:.DANT'S ATTORNEY'S ONE-SIDED, VAGUE, INSUFFICIENT ORAL 
ARGUMENT ALONE. THAT WAS MANIFEST ERROR. 
We point out to this court that the Administrative 
Procedure Act was intended to reach the vice of infection 
of an adjudictory body by the partisan views of those administ- 
rative duties. 1.S.C. Motor Lines v. U.S., 186 Fed. Supp.777.- 
Agencies are not authorized to decide in accordance with pre- 
conceived ideas or merely to sustain or vindicate prior 
administrative action; or to arbitrarily disbelieve creditable 
witnosses. Wast Federal Prectice, Ch. 2, sec. 103, p. 79. 
Generally, administrative agencies must show substantial 
compliance with procedure enjoined upon it by law to give 
validity to its action. Elof v. Hansson, 178 Fed. Supp. 922. 


The trial judge had it within his power to have set aside the 
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defendant's decision and render substantial justice when upon 
the whole record, it appears thet a mistake was made. 

Yip Yee v. Barger, 267 F-2-205. The command of the 
Administrative Procedure Act is not a mere formality. Govern- 
mental powers must be exercised in accordance with accepted 
basic legal norms. Gonsalos v. Freeman, 335 U.S. 576. 
Doubtless, the court will oring to mind other duties incumbent 
upon the trial judge, which were overlooked. 

5. 
The court erred on account of irrogularities at the trial - 
and if it needs a Tabel ~ then; misconduct. Although re- 
quested so to do, defendant's attorney neglected and failed 
to present plaintiff's contentions and position on account 
of his court-excused absence. 
Summery of Argument 

Plaintiff contends that he suffered "legal wrong" with 

prejudice to a fair, full and proper presentation of his 


contentions and position which were well known to dcefendantts 


attorney. Whatever the reason for it, it is immaterial. 


What matters is that the tricl judgso was ill-advised, misled, 
perhaps confused by the pricr ection of Judge Curran in deny- 
ing both plaintiff's and dafendant's motions for summary 
jucgmens without a proper presentation and consideration. 
_Argument 
When the trial orened and counsel introduced himself 
and reminded the trial judge that the plaintiff had been ex- 


cused frem attendance at the trial and that plaintiff had been 
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allowed to submit a trial brief, and counsel offered the 
administrative record in evidence, the Offical Transcript 
of the trial proceedings May 6, 1964, discloses the following: 


THE COURT: First tell me what the caso is about 
before you offer any evidence. In other words, 
make an opening statement as though opposing 
counsel was here. p. 2. 


MR. PITTLE: I don't know, since the plaintiffs 
are not represented, I did'nt know on what basis 
Your Honor wanted me to appear. p. 2. 


THE COURT: It is just the othar way. That puts 
a greater duty on you to reprzsent both sides. 
Government counsel should at <il times represent 
both interests, anyway. p. 2. 


MR. PITTLE: We have a great responsibility, yes, 
sir. 


THE COURT: I do not know whether they still have 
thishotto in the Department of Justice, I imagine 
they do, but thay did when I was there years ago, 
that the Governmenis always wins a case when 
justice is done to one of its citizens. p. 3. 


MR. PITTLE: That is still the slogan and the 
Hallmark. p. 3. 


THE COURT: Yes, I want you to go into this and 
also as you go along I would bo very glad if you 
will state the other side's contentions also. p. 7. 
MR. PiTTLs: I will attempt to do that. p. 7. 


m 


THE COURT: I want you to summarize it orally. 
I don't start reading anything witil after I hear----" 


Mr. Pittle acknowledged that he had a great responsibility. 
I don't think he discharged that resnvonsibility although 
he well knew the trial judge was cerandinz voon him to 


present plaintiff's contentions. He should have presented 


to the trial judge the issues disclosed by the pleadings, 


the pretrial order and plaintiff's briefs. The issues 


and questions presented by the case certainly should have 
been presented. However, it appears that Mr. Pittle got 
over defendant's (his) contentions - so much so that we 
believe he mesmerized the trial court into a sense of false 


reliance on the thing called "expertise". 


Some of plaintiff's contentions not presented are: 


That the court's order Februevy 25, 196) provided 

that the edministrative record shoul be offered 

and received at the trial in behalf of plaintiff. 

Why? Because Judge Crrran reservse dacision cof the court 
upon plaintiffts motion for summary judgment until the trial 
court would carefully and fully serutinize the whole record 
before deciding anything. Yet, counsel, well knowing that 
the administrative record was for the denofit of plaintiff, 
and that the court could not have possibly scrutinized it 
judiciously, if at all, asked, perhaps with some sarcasm, - 
I quote from the transcript of the trial, p. 17; (caps mine) 

MR. May I at this time, as? 

for the raturn of the Administrative racord £0 

THAT YOU WON'T BE BOTHERED WITH IT? 

Then the court's unthinking response, "Yes, we don't 
want to keep it here. You may return it to counsel, Mr. 
Clerk." p.17 of transcript of trial. 

Mr. Pittle did not present plaintiff's ecpenbien thet 
he claims the defendant's decision is not supported by 
substantiel evidence, and that pleintiff claims his showing 
negates substantiality. He did not tell the trial judge 
that plaintiffs claim the standard rule requiring demonstra- 


ted proof of present value, operation or profitability for 
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a valid discovery, was not the proper allowable rule of 


discovery to be applied, and that it was not first duly 
published in the Federal Register as required by law. He 
aid not tell the judge that plaintiff contends there is no 
probative, reliable, satisfactory egidence of what were the 
costs of extraction, transportation, milling, etc., the 
criteria used by defendant to determine that a prudent man 
would not be justified to make expenditures with the reason- 
able prospect of success. He did not tall the judge that 
plaintiff contends the prudent man rule of discovery as 
determined by the Supreme Court of Oregon in Muldrich v. 
Brown, 37 Oregon, 185; 61 Pac. 428,really govorns the case 
at bar, presenting itself an important question. There are 
many more contentions counsel failed to present that would 
be material, pertinent and competent for the trial judge to 
know since he was relying upon defendant's attorney to make 
a full, fair and proper presentation. Instead of further 
repetition, we ask the Court to study the pleadings, pretrial 
order and plainsiff's brief. 

Mr. Pittle lost no opportunity to get across what he 
claims is the holding of the cases cited by him, which in- 
terpretation I claim the cases do not support. I will present 
my views on the holdings later under the title "Law of 
Discovory".: I would point out here, however, that Mr. Pittle, 
as well as defendant, claims that the prudent man rule depends 
upon the value of the mineral to justify a prudent man in 


@eveloping. pgs. 8 and 9. The picture made is that value is 
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the controlling factor for discovery. In other words, the 
concept of the trial judge from what Mr. Pittle told him, was 
to the effect that unless a mineral deposit is already 
demonstrated to be rich enough to mine, the location is not 
legal or that there is no valid discovery. I quote from the 
transcript of the trial, p. 8. (underline mine) 

THE COURT: In other words, the presence of a 

mineral is not enough, unless it is such as 

would make it worthwhile to spend money to mine. 


Is that it? 


MR. PITTLE: That is correct. Spend money to 
mine it; that means, develop it. 


I would here point out that to support a lode location the 


mining laws do not require a demonstrated, profitable mineral 
deposit to start mining, but only a mineral deposit with such 
significance as to justify expenditures WITH A REASONABLE 
EXPECTATION of developing a valuable mine. The real meaning 
of the prudent man rule of discovery has been twisted and 
adulterated. The true rule is stated in the cases cited by 
Mr. Pittle, but hi3 and their interpretations are erroneous 
as I will point ont later. 

A typical example of the blind leading the blind appears 
on p. 8 of the trial transcript where Mr. Pittle told the 
trial judge: 

MR. PITTLE: The essential fact in this case and 

the fact to be emphasized, is the word “veluable". 

Thera era minerals in this location, there are 

Bela and silverc. They have boen mined for years, 

but the findings and evidence adduced before the 

Department of the Interior asteblished to the 

satisfaction of that Department. its Hearing 


Examiner. The Director of the Bureeu of Land 
Management and the Secretary, that these minerals 


were in veins but were discontinuous veins." 
In the first place, no one would mine gold-silver for years 
unless it paid. Secondly, when you unfairly characterize 
veins as "discontinuous" you must know what you are saying 
and Mr. Pittle cortainly did not. For instance, from the 
record Mr. Pittle well knows the defendant SUNK NO SHAFT, 
DID NO DRILL WORK, DID NO EXPOSURE WORK ANYWHERE ON THE 
CLAIMS TO SUPPORT SUCH TALK: MOREOVER, IT WAS KNOWN THAT 
MOST OF THE WCRK HAD BEEN DONE ON THE BLACKJACK CLAIM AND 
THAT UNDER TITLE 30, U.S.C. 28, SUCH WORK IS FOR THE BENEFIT 
OF ALL OTHER CLAIMS OF THE GROUP. Soe p.  Pratrhal order. 

We are not reauired by law to fuliy cpen each mineral 
deposit of a group of lode claims. Actually, it is a common 
fact that veins pinch and swell and are rich and lean. It is 

he overall shat counts. On page 296 of the testimony, the 


Big Mac vein has been exposed 500 feet along strike, the 


Wildérose claim 1,000 feet at the east end, pgs.1u8, 182,211. 


Our petition for reconsideration of new evidence shows 
the Littls Mec vein exposed along strike for 150 feet further. 
And we can show to Interior, if permitted, continuity of 
every vein since it made its last examination. THERE IS NO 
DEAD END VEIN ANYWIERE ON OUR GROUP OF CLAIMS. 

Continuity and persistency as required by law has been 

alicwance of the Blackjack claim to patent. 
to all inferences by reason of similarity 
wing claims. Tare want seems to overlook what 


the Hearing Examiner himself found. In Par. 2, p. 2 of his 
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decision, he found a vein running from the Big: Mac through 


the Little Mac over to the Wildrose where it is 6 feet wide 
and assays {,85.00 per ton gold. 

By looking at the official claims map, the court will see 
that is around 1,000 feet in distance. What more can reason- 
ably be expected under the circumstances? 

Defendant's attorney made no customary opening statement 
for both sides as the court requested. He did: wrong in 
requesting return of the administrative record immediately 
after he concluded his trial presentment. What happened at 
the trial now offers a splendid opportunity for the United 
States to "fairly win a case" as pointed out by the trial 
judge, by admitting error and doing justice by the plaintiff. 

be 3 
The court erred in entering Findings of Fact, Conclusions of 
Law and Judgment. 2 
_Summary of Argument 

In light of what transpired at the trial, it is contended 
that the court did not judiciously, soberly, soundly and 
adequately, review the whole record and was in no true 
position to render justice in this "justiciable" controversy. 

Argument 

Obviously, the findings, conclusions and judgment are not 
responsive to the pleadings, Pretrial Order, or issues, made 
in accordance with law and observance of procedure and 
supported by substantial evidence, and warranted by the facts. 


Plaintiffts points and authorities herein cited are relied 


upon to support this point of error. 
7. 


The Court, as wall as the defendant, erred in refusing to 


allow plaintiff's three separate potitions for reopening, 


for further examination of the mineral showing based on 
further work, for consideration of evidence not previously 
considered, and for rohsaring accordingly. 
_Summany of Argument _ 

It is contended that the court and dofendant abused 
their discretion in denial of said petitions and to prevent 
a miscarriage oF justice. 

Argument 

Inasmuch as the court no doubt will have to consider tho 
three petitions as they are part of the administrative record, 
we do not repeat here what said petitions disclose. We argue, 
however, that grave and prejudicial error has been committed 
in refusing to allow thea Wildrceso and Buckskin claims, not 
alone on the basis of the mineral exposures, assays and un- 
controverted evidence, but the actual exposure in the 
Blackjack tunnel of the vein in, and apexing, in the adjoin- 
Wildrose claim. Also, we feol that the veins in the allowed 
Blackjack tunnel running, as has been shown, into the adjoin- 
ing Buckskin cleim, and all inferences deducible from allow- 
ance of the Blackjack claim to patent, was erroneously ovser- 
2ooked, and the errors should be corrected. Defendant's 
witness, Mr. Susie, said - "I would say the formation on the 


Blackjack and Wildrose are similar and part of the Buckskin." 
pe 222 Contest trans. testimony. 


We beg of the court to note and give credence to the law 
of inferences as such are peculiarly applicable to mining. 

Lack of substantial sGiienas to support decision. 
The court as well as defendant erred in fineings, conclusions 
and adjudging that the defendant's docision is supported by 
substantial evidence within the meaning of the Administrative 
Procedure Act. 

Summary of Argument_ 

Plaintiff contends that it cannot be said that defendant's 
decision is supported by substantial evidence when (a) the 
proper rule of discovery was not applied; {(b) when the 
standard rule of profitability applied, was not first duly 
published in the Federal Register as required by law; (c) 
when the unfavorable, opposing, contradictory, uncontroverted 
evidence, defendant's admissions and inferences, detract from 
substantiality; (da) when there is no probative, reliable 
or satisfactory evidence of what the costs were of extract- 


ion, transportation, milling, etc.,(the criteria used by 


defendant to support his rule and decision) at any time, on 


any mineral deposit, on any claim. 
Argument 
(a) To avoid repetition and double reading for the 
court, plaintiff will cover this point hereinafter under the 
title, “Law of Discovery". 
(bo) The rule applied by defendant as his standard rule 
of profitability as respects lode mining claims, is not en- 


forcible because it was not first duly published as required 


by Tit. 5, U.S.C.A. 1000-100; Tit. 4h U.S.C.A. 304; Pincus 


v. Reilly, 157 Fed. Supp. 549; Hatch v. United States, 212 
F-2-28. The Administrative Procedure Act provides for proper 
rule making, but it also provides that proper rules be pub- 
lished. It is gensrally understood that agency rules are to 
be given the force and effect as laws: Therefore, this law 
was not first duly published and the burden rests with defend 
ant to prove there is such a law, as respects lode (hardrock) 
mining claims, especially see Elof Hansson v. U.S. 176 F. Sup- 
ae The guidline rule is that the court is precluded from 
sustaining a decision merely on the basis of some evidence 
which, in and of itself, justifies it, without taking into 
account all detracting, unfavorable, coposing, contradictory, 
uncontroverted evidence, defendant's admissions and proper 
inferences. Universal Camera Co. v. N.L.R.B. 340; U.S. 
7h, 497; Motor Express v. U.S. 119 Fed. Supp. 298; O'Leary 
v. Brown, 340 U.S. 504; Goldman v. Folsom, 246 F-2-776; 
Wells v. Celebrezze, 209 Fed. Supp. Uhh. 

ubstantial evidence must be more than a scintilla of 
evidence and more than a suspicion, guess or surmise, and 
must be more satisfactory than hearsay or rumor. U.S. v. 
Watkins, 73 Fed. Supp. 216. 

Substmtial evidence means such relevant evidence as a 
rezsonable mind might adept as adequate to support a conclu- 
sion. Cummins v. Celebrezze, 222 Fed. Supp. 285; 
Consolidated Edison v. N.L.R.B., 305 U.S. 229, 83 Le ed. 140; 


C. E. Niehoff v. Federal Trade Commission, 241 F-2-2. The 
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authorities seem to provide the guideline that if the 
decision holder should have moved for a directed verdict in 
a jury trial, and the opponents evidence was such that its 
significance disclosed unfavorable, opposing, contradictory 
by weight, uncontroverted, evidence, admissions, and proper 
inferences, it would lead the court to refuse to direct a 


verdict: Therefore, the decision is not supported by sub- 


stantial evidence within the meaning of the Administrative 


Procedure Act. 

For the reason for the rule, see O'Leary v. Brown, 3.0 
U.S. 50h, 95 L. ed. 483. 

Summary of evidence 

We respectfully cite the following portions of the 
testimony from the transcript of the mineral contest hearin 
which we especially ask the court to read, either before, or 
in connection with the whole record. Not having access to 
the original or a copy of the transcript and greatly handi- 
capped without it, we have made up excerpts of the testimony 
from notes, which excerpts apnpesr in plaintiff's Exhibits- 
Transcript filed with hic motion for summary judgment and 
pretrial statemont. This shows the unfavorable, opposing, 
contradictory, evidence that we feel detracts from substantial 
evidence to support the decision. This is the showing the 
court and defendant and the officials of his da pavtnant 
"jettisoned", 

Pages 2,15,20,23,25, 32,34,73,76,78,81,82,87,88, 99,100, 
102,103,104,105,106,107-109;128,133,145,148,151,157,158,159, 
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167,174,176 51772178 5182,186 ,192,196,199,207,211,212,213,215, 
216,222,231, 241,251,277 2792279, 281, 285 52945295 52965297, 3055 
308 , 311, 315, 321,325, 327,230,332, 33, 336, 345s 348, 349,351,361, 
368 , 392,394, 395, 358,399,402, 404,405 ,411,412,416,434 5425 427, 
438 ,hb2 ,4h2,454,457,462,463,465,495,498,504.,506,507,526,561, 
562,568, 569,573,582,583,584, 610,64, 6.7, 648 651,662,667, 671, 
672,673,674,675 ,676,677,691, 70k. 
Evidence to support Prudent Man Rule 

C. F. Pruess, Jr., Jean Presslar, George Heikes and 
Walt Cannon, gave testimony to the effect that the mineral 
deposits have such significance as to justify a prudent man 
to make expenditures with the reasonabie nrospect of develop- 
ing a valuable mine. 

Our witnesses, Jean Pressiar and George Heikos, at tha 
time of the contest hearing, were mining engineers and that 
prior to the hearing they were employed by the government and 
since the hearing date thay were again employed by the 
government. See pgs. trans. 398,454,12),398,397, 427. 

Jean Presslar examined the property, took samples and 
made asseys. See Exh. M and W in contest hearing. He brought 
out definitely shat in every case we have enough mineral to 
justify a prudent man in further expenditures with the reason- 
able expectation of producing a paying mine. Tr. p. 583. On 
cross examination he was asked which claim. He said "I stated 


each and every, then I repeat as to each the same answer.” 


Tr. p- 583. When asked he said the Blackjack tunnel could 


be used to service ore in the Wildrose, Buckskin, Big Rock. 


Tr. pe 564. Also, the Little Mac and Big Mac across the creek 


by the Little Mac tunnel. Tr. p.586. He said a mining man 
would be spurred on. Tr. p.561. He said .58% molybdenun, 
estimated value $14.50, would be a creditable showing. On 
being asked by the Hearing Examiner, Tr. p.647, "What form 
of development work would you consider for the discovery cut 


on the Big Mac?" Answer: "I would search for the highest 


mineralized part of zone and sink on it. Tr. p. 648. On 


further question by the Hearing Examiner, "What would you 
have to find in order to have surficient value in order to 
start a removal operation?" Answer, "Py rule of thunb, $10.00" 
Tr. p.651. On redirect as to the showings he said "The show- 
ings of these veins justify going ahead to do further work 

to find the kind of ore we have been talking ee - yes it 
does." 

George Heikes, plaintiff's expert witness and formor 
evaluation engineer for the government (Tr. p.669) said he 
had examined all of the claims and kept in touch with the 
work and mapped the mineral deposits and formations. He said 
(Tr. pgs- 662-663) that a prudent man would be justified in 
spending further timo and money to work the claims. Tr. p.670. 
On questioning by the Hearing Examiner concerning the mineral 
@2posits and workings and what he would do, said "Very 
definitely- in development work." and "Yes, the whole area 

the whole group here” 
here would justify further exploration./ Tr. pgs. 671,672,674 
675. 
C.F.Pruess, Jr. said he was prepared to start mining 


on any one of the claims but would first do more: development 


work on the Big Rock and Oregon claims. Tr.pgs. 398,5h, 
h2h, 398,397,427. 

Walt Cannon, an experienced mining man, said if he had 
$15.00 values he would mine. Tr. p.llh. On cross examin- 
ation Tr. p.l2h, Question: "Is there anything exposed on any 
one of these claims which would lead you to believe that if 
it went $15.00 ore, that you are in business?" Answer: "Yes" 


Tr. pel2k. 


es eae 


We repeat! th on $s are not euthorized 


€, Gh-'&, Sec. 103, p.79. 


Every little bit of testimony of the government's two 
witnesses was overwhelmingly outwoiehed by plaintiff's 
experts lh to 2. The court is not necessarily prevented from 
finding error on the weight of the evidence, BUT RATHER ON 

HE ARBITRARINESS TO DISBELIEVE CREDITABLE WITNESSES, a 
violation of ithe Administrative Procedure Act. Messrs. 
Fresslar and Helkes, plaintiff's expert witnesses, if not 
cempetent, never would have been employed by the government 


prior to the hearing and reemployed after the hearing. 


Appellant's Defondants 


$65.98 418.00 
aie 70 11.20 
ih.00 10.15 
9226 6.72 
5.60 4.65 all gold-silver 
all gold-silver 


$22.40 § 5.05 1.48% 1. ed 
gold-silver LZ -32% 
2h..00 23.00 ' copper 
14.35 49.00 copper 
gold-copper 1.80 gold 
32.98% 32988 
720% 
copper (1% ates 20 lbs.) 


Little Mac 


$22.91 $13.77 
he 3h 3.50 
aes gold-silver 
gold-silver 


_Big Mac 


Upper tunnel vein ee 
$29. rs £15 .8h 6.70 
9.80 gold-silver 


gold-silver 
- 36% 4.0% 


Discovery Vein 232% 23% 
$2h..00 #14.45 copper 
gold-silver 58% 2% 
: molybdenum 
este val. £14.50 


See assay reports in pretrial order b,c,d, 6,g,h,; k,1,m,0,p,U,V,W- 
Xy5J- 
Big Rock - Oregon 


These claims are significant in view of the gallium and other 
rare metal possibilities. There have been shallow exposures 
with gallium assays .002 grams (our assay) and .O00) and .005 
grams by government's assays, galliun intermixed with german- 
ium and other rare metals. The vein is 23 to 3 feet wide 
with extensive length exposure. Est. value $75.00. Also 
4.3200 gold-copper-nickel,.28%:copper .37%. See Bureau of 
Mines report included in excerpts in our Exhibit-Transcript 
in the court record. 


One Spot Discovery Sufficient 
Admissions 


Interior has settled the question of at how many 


places within the limits of a claim shall discovery be shown. 


So far as discovery of valuable minerals is concerned, Title 
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43 Public Lands, part. 185.25 provides: 


"DISCOVERY: But one discovery of mineral 
is required to support a placer location 
whether it be of 20 acres by an individual, 
of 160 acres or less by an association of 
persons." 


As respects lode locations, see U.S. v. Ahlstrom decided Dec. 
16,1960. (Sorry I do not have access to the Interior decisions 
to quote book where case is reported. This is what was said: 

"Any positive reading on an instrument for 
disclosing radioactivity, is sufficient to 
indicate the possibility of a subsequent 
discovery of commercially valuable ore, and 
may impel a practical prospector to conduct 
a further search for more valuable ore." 
"any", Webster defines as any one of two; 
either; one from all those of a kind. 
Also, please see 29 I.D. 12, 27 I.D. 129; 52 1.D. 575. 
Defendant's Admissions 


Pursuant to Tit. 30 U.S.C.A. 28, defendant must admit that 


all or most of the work may be done on any one claim of a group 


of lode mining claims. In this case, as stated, most of the 
work has been done on the Blackjack Claim and such work (and 
incidentally, such work has demonstrated an adequate discovery) 
must be for the benefit of all other claims of the group. That 
statutory privilege defendant and his department continue to 
abridse. They insist upon each of our claims being developed 
to the same extent as the Blackjack and they refuse to give or 


apply any inferences whatever from the Blackjack's allowance to 


The pretrial order December h, 1963, among other things, 
says: 


"Plaintiffs claim that beyond dispute 10 mineral 
veins or mineral deposits have been discovered 


of the claims. 
within the limits/ They are actually exposed 
in three tunnels and in surface exposures 
ranging from 1 to 6 feet wide. Each minsral 
deposit is exposed with appreciable extent to 
disclose continuity and persistency of vein 
structure. Most of the development has been 
in the Blackjack tunnel and pursuant to U.S, 
mining laws, such development is for the 
benefit of all claims of the group. This 
rule has been disregarded by the Secretary : 
and his subordinates ja reaching the conclu 
sions complained of.' 


"The record shows about 1500 feet exposure 

in the Bleckjack tunnel, 55 fees voin in 
Wildrose, 90 feet tunnel in Little Mec, 90 
feet in Big Mec, 300 feet vein exposvres in 
Big Rock, and various surface cuts and expos- 
ures on all claims." 

"There are probably 100 established assays - 
tests - reports of valuable minerais above 
trace, by both parties. 

If the Pretrial Order means anything at all, since the 
defendant had the opportunity to oppose it and since he did 
not do so, he must be presumed to admit what was said: More- 
over, the record discloses that defendant does not contradict 
what was said. Also, he did not contradict anything stated 
in plaintiff's three petitions for rehearing. We cleim we 


heave met the requirements of the law, ragardless of what 


defendant has said, that of exposure and demonstrated quanti- 


ties of valuable minerals for valid discoveries. ONCE AGAIN 
WE CLAIM IT WAS THE ARBITRARINESS IN THE DETERMINATION OF 
SUFFICIENCY OF MINERALS THAT MAKES FOR ERROR UNDER THE 
ADMINISTRATIVE PROCEDURE ACT AnD THIS COURT MAY CONSIDER 
THIS MATTER JUDICIOUSLY. | 

The court erred in arbitrarily adopting and applying the 


criteria of costs of extraction, transportation, milling, etc. 
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and in assuming that defendant had proved what such costs 
were as respects each mineral depcsit on each claim. 
Sumeny of Argument 

Plaintiff bitterly complains that so important a matter 
as getting plaintiffs' valuable minerel lands back into 
federal ownership without payment or allowing saving or 
protective rights, shall have been done so negligently 
without PROBATIVS, RELIABLE, SATISFACTORY EVIDENCE. 

Argument 

The Administrative Procedure Act definitely provides that 
agency action shall not be arbitrary, capricious or an abuse 
of discretion, or otherwis2 not in accordance with law, or 
observance of procedures; o2 unwerranted by the facts, or 
prejudicial. It enjoins ucon ths court the duty to scrutin- 
ize the whole record for s:ch orrors3. 

We here point out as chown by the transcript of testimony, 


that plaintiff bitterly op:csed any showing bearing upon 


profitability as controlling a valid discovery. See pages 


53 to 151. Svaneing objections were aliowed with sams 


overruling. To illustrate, on p. 53 defendant's witness, 


bie 


Mr. Susie was esksad: 


Now heve you developed figures-as to - so that 
you could estimate as to what a break-even point 


would bs in conlucting a mining operation on tha 
Big Mac Claim?” 


On p.93, Mre Susie answered a similar question: 


"I would guess that to an interested prudent 
man I would have to assay probably in the 
neighborhood of {30 to ‘uc before he would 
go ahead and do work to develop an ore body." 


On p- 151, again Mr. Susie was asked: 

"Would you be able to give an opinion as to 

what value of ors would be required - - - 

(Underline mins) 

In this regard we elso cite and ask the court to read 
pages 53,54,61,62,89,93,151 5286, 398 , 399,417, 454,515,518, 
586,648 of the contest transcript of testimony. These 
statements of guesswork, estimate, etc. is really what the 
Hearing Examiner took note of and struck aga cue claims 
on the mistaken notion that we had to have a conclusively 
demonstrated mineral deposit to MINE, rather then one with 
an opportunity to pursue and develop. 

Hearsay is never acceptablo. Even if the rule of 
profitability were a proper rule for a valid discovery under 
proper construction of Tit. 30, U.S.C.A. 22, to which rule 
we object, we have had no fair or edequate eubantuntey to 
oppose it with contrary evidence. MR. SUSIE TESTIFIED, 
Trans. p. 231, THAT HE NEVER WORKED OR OPERATED A MIN 
JOSEPHINE COUNTY (where the claims are located). 
ant offered no foundation or showing by said witness or 
otherwise, whats the costs of extraction, transportation, 
milling, etc. were in the area of our claims, or at all. 
The Hearing Examiner in the first instance decided against 
plainsiffs without evidence. 

Besides the defendant's admissions noted: and the 
finding that the lands were mineral in character, and that 


sufficient minerals have been exposed to justify further 


exploration, and allowable inferences from allowing the 


Blackjack claim to patent, we have shown many others and 
to avoid repetition we ask the court to study plaintiff's 
pretrial statement. Certainly, these admissions and weight 
of said inferences, detract from substantiality of the 
Aecision to mees requirements. 
We ask the court to bind defendant to the rulings in 
U.S. v. Utah, 34 I.D. 435; Freeman v. Summers, 52 I.D.205, 
and Warner v. Eastman, 3: I.D. 123, where the department 
said evidence of costs of quarrying, transportation, milling, 
etc. is UNRELIABLE AND UNCONVINCING. MINERAL SUFFICIENCY 
SHOULD NOT BE LEFT TO DETERMINATION DEPENDENT UPON CURRENT 
ECONOMIC CONDITIONS, AND SUBJECT TO CEANGE IN CHARACTER 
WITH THE EPHEMERAL SHIFTS IN ECONOMIC SUPPLY AND DEMAND. 
Admitteciy, defendant has adopted and applied the said 

criteria of costs versus values as controlling factors to 
support his conclusions, and the court has, by its findings 
and conclusions of law, approved. Seo p. 5, par. 3 of 
Director's decision, and p. 3, par. 2 of the Secretary's 
decision. Moreover, Mr. Pittle appears to indicate such 

See pgs 7 and 8 of the trial transcript. On 

trial transcript he told the trial judge - 

of the same title, Tit. 30, provides elso that 
you may got a patent or have a valid location only if you 


find a valuadle mineral deposit." On p. 8, the court said, 


"In other words, the presence of a mineral is not enough 


unless it is such es would make it worthwhile to SPEND 


MONEY TO MINE, 
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On pgs-17,18,19,20 of plaintiff's brief on his motion 
for summery judgment, appears the indicationa’ of the 
defendant's position on a ene 
The court and the defendant erred (a) in failing to give 
full faith and credit to the State of Oregon Property Law 
of discovery and applying it in this case, and (b) in 
failing to interpret Tit. 30, U.S.C.A. 22 "valuable mineral 
deposit" to mean in accordence with the laws of the State 
of Oregon. 

Summary of ingumen$ 

Plaintiff contonds this matter has far more importance 
than given it and thet grava constitutional questions appear. 

Plaintiff contends at the outset, that the trus, 


applicable law of discovery antedates the mining laws of 


the United States. Prior to the first United States mining 


€ 


laws, gold mining existed in the California-Oregon territory 


by squatter rights. The validity of a mining location 
depended upon (1) discovery of = veln cf valuable mineral 
in rock, in place within the limits of the location, (2) 
pecis possessio, and (3) good faith working. This was 
known as the usage, custom and practice of the miners. 

was recognized by the federal government. See Lindiy, 
Morrison and Costigan on early mining laws. See Goid Hill 
Quertz Co. ve. Ish, 5 Oregon, 103, for the court's perusal 
of the early mining laws. In Kramer v. Trickel, 200 Oregon, 
pe645; 266 Pac.2-709, the court cited Tit. 30 U.S.C.A.28 
which provides: 


"The miners of each mining district may make 
regulations not in conflict with the laws of 
the United States, or with the laws of the 
state or territory in which tna district is 
situated." 


In Sharkey v. Candiani, 8 Cregon 122; 85 Pac.219, it is 
said: 


"Congress has invited miners to adopt rules 
and regulations, and, in the sems manner, 
requested state and territory lesisiatures 

to enact laws protecting rights of claimants 
of minerar lands, which rules and regulations 
are recognized when not in conflict with the 
federal statute and enforced by the court 
involving contest.” 


The basic mining statute, Tit. 30, U.S.C.A. 22, Rev. 
Stat. 2319, 2320 of the Unite2 States, provides: 


Except as otherwise provided, all valuable minsral 
deposits in land belonging to the United Statos, 
both surveyed and unsurveyed, shall be free and 
open to exploration and purchase, and the lands 
in which thoy are found, to occupation and pur- 
chase by citizens of the United States and those 
who have declared their intention to become such, 
under regulations prescribed by law, and accord- 
ing to the local customs or rules of miners in 
the several mining districts so far as the same 
is applicable and not inconsistent with tne 

laws of the United States. R.S.2319, February 
25, 1920, hl Stat. 437. 


Interior, by Tit. 43 Public Lands, part. 185.12 provided: 


"Discovery required before location. No lode 
claim shall be located until after the discovery 
of a vain er lede within the limits of the cia=m. 
Tunderss 


The Stata of Oregon legislature patterned its location 
statuto efter the United States law. By sec.7818 (1920) 
and Sec. 53-201 laws of 1930, it provided: 

"Any person, 2 citizen of the United States and 

Oregon---who discovers & vein or lode of miner- 

al besring rock in pi.ace upon the unappropriated 


public domsin within this state, may locate a 
claim upon such vein or lode so discovered----" 


In Patterson v. Tarbell, 26 Oregon 32; 37 Pac. 76, 
Oregon Supreme Court early construed the federal 
and said: 

"By the act, the government of the United 

States has opened to explore and purchase by 

its citizens the public lands and as a re- 

ward to the successful explorer, grants to 

him the right to make and pessess trea! 

minerals under certain proscribed limits, 

upon his compliance with the terms and 
conditions of the grant." 


see Rummel v. Bailey, 320 Pac.2-656. Utah follows 
Oregon rule of discovery as do most mining states. 


We are not unmindful that Congress has given the 
Secretary of the Interior authority to prescribe necessary 
and proper rules and regulations to carry out the adminis- 
tration of the land laws. Tit. 30,0.S.C.A.189. What is 
alloweble rule making and what is law, are two different 
things. A rule making a change in the law of discovery 
4s lew making and that belongs to Congress: But Congress 
did empower the mining states to make laws and regula- 
tions according to the local customs or rules of miners, 
so far as the same is applicable and not inconsistent 
with the laws of the United States. Tit.'!30,U.S.C.A. 22 
and 28. The express statutory grant of power must pre- 
vail over a general and embiguous power: Moreover, the 
Oregon state law of discovery must prevail over an un- 
published rule of discovery, or one unsupported by 
substantial evidence, or any probative, reliable or 


competent evidence. 


In Mulérich v. Brown, 37 Oregon, 185, the court held , 
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that the finding of a mineral bearing rock within the 
limits of the claim, is sufficient to satisfy the statute 
although it does not contain ore in paying quantities. 
It added: 

"If the rock in place is sufficiently en- 

couraging to warrant an ordinary prudent 

man in spencing his time and money upon 

it, it is sufficient." and 

"Indeed, the fact that Muldrich and Whitman 

were willing to, and did, sxpend considerable 

sums of money on the Zero and Piedmont claims, 

is quite strong evidence of that fact." 
The locators relied upon the Oregon property law of 
discovery, spent much money, time and effort to search 
for, discover, locate and work and develop the mineral 
deposits. 

A rule of conveyancing and lending money has grown 
to such proportions that it should not be lightly brushed 

indeed, it may not be, because it has sanction. 
In the Oregon case of Steele v. Preble, 77 Pac.2-)18, 
158 Oregon, 612. 

the rule is stated that where mining claims have passed 
out of the hands of the original ownsrs and have stood 
unchallenged for many years, and have been developed to 
a considerable extent, the certificate of location, and 
work dons, may be desmed presumptive evidence of discoverr, 
and a valid location. This principle is recognized by 


the federal court. Ses Vogel v. Wasing, 146 Fed. 99. 


Even the Department of the Interior has given sanction. 


U.S. v. Lakin, A-27672. The theory for this principle 


is repeated in Rough Rider, h2 I.D.58h, 


"The Land Department having for many years 
permitted locations and having issued many 
patents, and allowing many locations upon 
the same area and same character of deposits, 
becomes a rule of property and validates 

the claim." 


And see THE COLOR OF TITLE ACT, “© Stat.1069 July 28, 1953 
(67 Stat.227 as amended.) 


Any invalidating of lode claims under such circumstances 
would be violative of the constitutional rights of 
citizens. "Valuable mineral deposits" may be, at the 
grass roots, valuable enough to explore and develop to 
the stage where eae mining operation is profitable and 
yet not quite ready, at the grass roots, to MINE PROFIT- 
ABLY. The Oregon prudent man rule.of discovery is 
consistent with the federal rule where no "sure thing" 
discovery is required to locate, explore and develop a 
mineral deposit. 

The holding in Castle v. Womble, 19 L.D. 455 follow- 


ed by Chrisman v. Miller, 197 U.S.313,322; 49 L.ed.770, 


and j.ately in Best v. Humbolt Placer Mines, 371 U.S.35h3 
9 L.ed. 353, lays down the true rule, which we repeet: 


"Whers minerals have been found, and the 
evidence is of such a character that a 
cerson of ordinsry prudence would be 
justified in the further expenditure of 
his i1abor and means with a reasonable 
rospect of success in developing a 
veluable mine, the requirements of the 
statute have been met: To hold other- 
wise would tend to make or little avail, 


if not ontirely nugatory, that provision 
of the Law whereby "all valuable mineral 
deposits in lands belonging to the United 


States are declared to be free and open 
to expioration and purchase." (Underscore mine ) 


The provision "with reasonable prospect of success" 


together with the words of the basic statute "free and 


open" to exploration, mean something different than to 
require a present, conclusively demonstrated, sure thing, 
profitable mining operation mineral deposit. The Secre- 
tary adulterates the prudent man rule of discovery. As 
applied, it is law making, and as applied renders Tit.30 
U.S.C.A.22,29, unconstitutional as deprivation of rights. 
One cherished right of the miner is the right to 
hold discovered valuable minerals and to extract or sell 
the same when the price paid for such minerals justifies. 
Relating this to the case at bar, it would be when the 
price paid for gold justifies the increased cost to pro- 
duce gold, or the restrictions against sale of newly 
processed lode gold on the free and open markets of the 
world, are removed. Were it not for that restriction 
and present unsavory economic conditions, very likely 
the stringent, arbitrary standard rule requiring profit- 
ability for location and holding, would not be used. 
Its use is a travesty upon rights and equal opportunity. 
Construing the basic mining statute to require an 
alreacy demonstrated profitable mineral deposit to locate 
and hold, rather than one that offers a reasonable pros- 
pect of success, renders the statute unconstitutional for 
the further reason such wijustly discriminates against 
the poor, but prudent, man. This 1s made more apparent 


because of its inequal opportunity. The only ones to 


benefit from the mining laws are not the lucky man who 
found a mineral deposit so valuable at the outset as to 
justify a profitable mining operation, or the rich man 
who is presently able to open extensively: his mineral 
deposits for mining. The poor but prudent man who is 
neither lucky nor rich who discovers a mineral deposit 
not valuable enough at the outset to start a profitable 
mining operation but whose minerals are valuable enough 
to justify expenditures of labor and means to do extend- 
ed work with the reasonable expectation of developing a 
valuable mine,- he is also intended to benefit by the 


laws. 


The invasion of a legally protected right consti- 


tutes a "LEGAL WRONG" within the Administrative Procedure 
Act. Gonzalez v. Freeman, 33 F-2-576. 

It is time for this court to stop Interior from 
torpedoing the intent of tho Congress and to get back 
to the fundamental unadulterated prudent man rule of 
discovery first announced by Interior in Castle v. Womble, 


19 L.D.355. 
"Where minerals have been found and the 
evidence is of such a character that a 
person of ordinary prudencs would be 
justified in the further expenditure of 
his labor and means with a reasonable 
prospect of success, in developing a 
valuable mine, the requirements of the 
ssatute have been met: To hold otherwise 
would tend to make of little avail, if not 
entirely nugatory, that provision of the 
law whereby “all valuable mineral deposits 
in lands belonging to the United States are 
Ceclared to be free and open to exploration 
and purchase." 


We ask the court to consider what Costigan says, p- 133: 


"Phe fact that the term "mineral deposit" 
cannot be considered apart from the word 
"valuable" and that the full term "valuable 
mineral deposit” is not used in any technical 
mineralogical sense, but, like the term 
“fixture” in the law of real property, has 

a flexible meaning according to the circum- 
stances of the given case, and particularly 
to the situation of the contending parties." 


We also quote from U.S. v. Mouat, 61 1.D. 282: 


“Tt does not follow that because there is no 
clear profit arising from the sale of an 
article that has been manufactured or pro- 
duced, that it has no commercial value. 
Take, for example, the farmer. In the case 
of husbandry it frequently happens that 
aifferent crops raised by the farmor, when 
out in market, do not seil for enougn to 
pay the costs of their production and 
transportation, but can it be truly said 
that said crops have no commercial value 
simply because after the same have been 
sold and all expenses incident to their 
production and shipment deducted, there is 
no clear gain to the farmer, and therefore, 
as a corrolary, that the lands are not 
valuable for agricultural purposes." 


We ask the court to consider the reasoning of the court 
in the celebrated Shreve case, 115 U.S. 392, where the 
meaning of "valuable mineral deposits" is construed: 


"The law will not distinguish between 
different kinds and classes of ore if they 
have appreciable values in the metal, nor 
is it necessary tnat the ore shall be of 
commercial value - economical value for 
treatment. It is enough if it is something 
ascertainable beyond msre tréce which can 
certainly and positively be verified as 
existing in the ore." (underscore mine.) 


This is in point with a great many of the assays in our 
case. 
il 
_Matter of Injunction and Estoppel 


The court erred in dismissing plaintiffs' complaint, 


thereby failing to grant injunctive relief and apply an 
estoppel against defendant for applying his standard rule 
of profitability and from impairing the solemn promise and 


offer of reward conferred by Tit. 30 U.S.C.A. 22,29. 


Summary of Argument | 
Doctrine of estoppel will be applied against a 


governmental agency where justice and right require it. 
U.S. v. Certain Lands, 21) Fed. Supp. li; Johnson v. 
Homestead Iron Dyke, 98 Ore. 318; 193 Pac.’ 1036. 
Argument 

Defendant should be estopped from anplying his 
standard rule of profitability using the criteria of costs 
versus values, supra, to get ou mineral lands back into 
federal ownership in peacetime without payment, or allow- 
ing, saving, or protective rights. By Executive order 
6260 and earlier similar orders and the Gold Reserve Act 
of 1933-34, Gold regulations printed in the Federal Regis- 
ter July 14, 1954, the plaintiffs and all citizens are 
prohibited from selling newly processed gold on the free 
and open world markets where they might get up to $105.00 
an ounce for their gold. This is peacetime - no emergency 
exists. U.S. vs. Briddle, 212 Fed. Supp. 584. By the 
law miners ers compelled to sell such gold to the govern- 
ment at its 193k price of $35.00 an ounce and that, in 
face of three-fold costs to produce gold. This action 
prevents plaintiffs and other citizens from conclusively 
proving the fact of profitability and shackles them com- 


pletely: Moreover, Public Law 208 (gold mines closure 


oe 
act) still remains on the books and retards mine exploration, 
development and operations. 

Tit. 30 U.S.C.A. 22,29 confers a solemn promise and 
offer of reward to give the successful explorer a possessory 
right to the minerals in his location upon compliance with 
the law and a quasi-contract results to allow him to purchase 


the lands in which the minerals are found. Patterson v. 


Tarbell, 26 Oregon, 32; 37 Pac. 76: Wilbur v. Krushnic, 280 


U.$.306; 7h L. eds WS: Purvis v. Vickers, 67 I.D. 112 
where Intericr recognizes the principle. Also see U.S. Pan A 
American Petroleum, 45 Fed. 2-831; Forbes v. Gracey, 94 U.S. 
762; lL. ed. 313. 

In reliance thereon citizens have made expenditures in 
developing minerals - and there is something sacred about lt - 
the sanctity of contract, if nothing more. By Interior 
action defendant scraps, or attempts to impair, the obliga- 
tions of the solemn promise and offer of reward. Citizens 
are insecure; in fact, unless this court comes to their aid, 
irreparable damage will result besides the great damage 
already suffered by many. 

By acting as accuser, prosecutor, judge and jury of 
its own charges, before its own agency, while it is a 
participant and having a conflict of interest who stands to 
gain by its own actions, without payment to the citizen, 
it actually gains en “urjaust enrichment". Restatement of 
contracts, S3c. 90, p- 110, C.J.S. 62; Bethlehem Steel v. 
U.S.3 Court of Claims, Vol. 42, p. 365. 

The right to explore for, and hold discovered valuable 
minerals until the price paid, and costs to produce the same 


justify extraction and sale, is expressly included in Tit. 30 


U.8.C.A. 22,29 but which has been abridged by defendant: 
Moreover, defendant actually compels a citizen to mine, 
operate and extract gold regardless of the unsavory economic 
conditions over which the government has direct control and 


for which it is responsible. 


Estoppel is in order ~ injunctive relief should follow. 
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The court erred in dismissing plaintiffs? complaint 
thereby holding that defendant's decision is a sufficient 
disposition of all issues, matters and questions involved. 

Summary of Argument 

Plaintiff contends the defendant's decision is un- 
constitutionally vague, indefinits, neertain and insuffic- 
fent. It is unenforcible. 

Argument 

Defendant's decision is not in accordance with law, 
4s without observance of procedure, is not warranted by the 
facts, and is such as to bring sbout prejudicial error. In 
the first place, defendant admits the lands are mineral in 
character and that sufficient minerals have been exposed to 
justify further exploration - the very language of the basic 
statute and yet he makes no provision at all for saving or 
protecting that right, or the right to hold minerals and 
extract or s3ll the same when the price paid for gold and 
costs to produce it justify, or even to excuse mining until 
the government's restrictions against sale of gold, are 


removed. 


The record United State's surveyor's certificate shows around 
$0,000 of valuable mining improvements placed on the property, 
These are in the form of a house, three tunnels, established 
discovery spots, established United States cleim surveys 

and surface exposures of valuable minerals. There is no 
provision in the mining laws for forfeiture, or for in- 
clusion of the citizen's private improvements. What is more, 
Public Law 167, July 23, 1955, modified strict foreclosure 
and reserved all mineral subsurface rights prior to that date. 
Yet, defendent has dealt with our property rights as though 
forfeiture were provided in the law. The situation is anal- 
agous to that where there is no provision in a land sale 
contract or lending mortgage covering inclusion of private 
improvements placed on the property and yet such are siszed 
or dealt with at loss. The gcevernmant has, in effect, taken 
private property in peacetins for pubits purposes without 

any payment to the citizen. Ths pretestion which the Admin- 
istrative Procedure Act was 3upposed to provide, has been 
rendered nugatory by defendant's action. There can be no 
"unjust errichmont". 

Plaintiffs have substantial equitable interests in the 
lands end minerals. A government-initiated mineral contest 
is equitable in nature - a suit to remove the cloud of the 
mineral lecations. 

The case of Davis v. Nelson, 329 F-2-846, cited by 
Mr. Pittle to the trial fudge, does not support his conten- 


tion. This was a suit to enjoin the Director of the Bureau 


from proceeding with invalidation proceedings, of placer 


claims. The claimants there failed to exhaust their remedies 
before the agency. There was no showing of any minerals and 
no evaluation made of minerals. There was merely obiter 
dictum of the mining laws. Counsel, in our opinion, made a 
false front. However, what was said in that case gives food 
for thought. So long as the plaintiffs here ere in possess- 
ion and do their annual assessment work (as they are doing) 


they have substantial equitable interests and valuable prop- 


erty rights which the court must honor and protect. Equity 


abhors forfeiture. 

The case at bar is not one where the plaintiffs are 
trespassers or mere prospectors looking for mineral veins. 
Defendant admits exposure of 10 veins of valuable minerals 
and has himself established high and creditable assays of 
values at least on one spot on each claim. The issue centers 
around just how much minerals are sufficient - not by the 
arbitrary yardstick of defendant, but according to a reason- 
able interpretation of the mining laws. That is a question 
for the court. The federal courts do not regard the promul- 
gation of a rule solely within the expertise of the Secretary. 
The courts may interpret statutes. Greene v. Dietz, 27 
F-2-692; U.S. v. Bergson, 119 Fed. Supp. 459; R. E. Shanzer 
v. Bowles, ll F-2-262; Niemetke v. Maryland, 340 U.S. 268; 
Atlanta Trading Corp. v. Fed. Trade Comm. 258 F-2-365. A 
mineral contest must be conducted according to requirements 
of the Administrative Procedure Act, U.S. v. O'Leary,63 I.D.3hl. 


Agencies must use the procedures traditionally: associated 


with the judicial process and rules of fair play. Hannah v. 
Larche, 363 U.S. 420. 

Other rights and claims which appellant has been dep- 
rived of asserting and having determined, involve the said 
matters of estoppel and injunction. The last, but not least, 
is the matter of fraud and imposition. There can never be 
any determination made of fraud or imposition unless and 
except by a full, fair and impartial hearing of the allege- 
tions. Certainly there was none and the agency cannot make 
its own determination. There has been no showing that defend- 
ant's determinations are free from fraud and/or impositions. 
If appellant is ever called upon to make a showing, it 
certainly will involve all actions from the time the mineral 
samples wers unfairly taken, through the contest hearing, 
unconscionable exaction of costs to defend, lack of qualifi- 
cations and competency of participating officials, including 


the attorney, "legal wrongs", subjecting to the "historic 


accident", the ordeal of a "superficial"trial, the workings 


of government, and compulsion to continue doing annual assess-~ 
ment work notwithstanding the decision invalidating the claims. 
Back of the whole obnoxious experiment is the avowed intent to 
get our mineral lands for roads without payment in order to 
harvest government-owned timber; to get our own valuable 
timber rights, and lands for future damsite or flooding of 

the Merlin Dam and Irrigation Project in the immediate area 

of our claims - all without payment therefor. What has been 


done, and how it has been done, would make many shudder. 


49 


The Administrative Procedure Act requires the courts to take 
note of prejudicial error, and as respects matters included 
but concerning which no adequate administrative procedure is 
provided, the courts must rise to the occasion and protect 
the citizen's property. 
13 

Appellant claims prejudicial error in that the adminis- 
trative mineral contest prosecuted entirely administratively 
rendering the administrative procedure unconstitutional be- 
cause it is inecequate and cuts off, and deprives, appellants 
from asserting claims and having de terminations in one equit- 
able proceeding of a1) matters arising out of the appellant's 
application for patents: and/or germane to the government's 
initiated mineral contest. 

_Sunmery of Argument 

Appellants contend thet instead of prosecuting its 
charges in a federal court of lew where a court trial might 
have been hed, the defendant proceoced ontirely administra- 
tively, acting as accuser, prosecutor, judge and jury of its 
own charges while it has an adverse conflict of interest and 
stands to gain an unjust enrichment by its actions. This has 
deprived appellants of an even opportunity to oppose getting 
their lands back into federel, ownership, in peacetime, with- 
out payment of just compensation. 

_Argument 
Appellants had, and still have, undetermined rights 


under their application for patents. Thsy have received only 


a half patert to the Blackjack claim. They have been deprived 


of the benefit of an exposed vein in the allowed Blackjack 
tunnel which runs from, and apexes in the adjoining Wildrose 
claim with assays of gold $32.55, and to the benefit of the 
main vein which runs towards the adjoining Buckskin claim. 
The verbal claim of defendant that such veins are in alleged 
conflict area of a prior patented placer claim, was not ad- 
judicated. THE CLAIM HERE IS MADE OF INADEQUACY OF THE 
AGENCY PROCEEDING TO MEET REQUIREFENTS OF DUE PROCESS AND OF 
THE RIGHT TO BE FULLY HEARD. PY ADEQUATE PROCEEDINGS. 

This court will observe that actually we are required 
to brief in 50 pages of letterhead size, two justiciable 
matters. one the District Court proceedings, the other the 
administrative agency proceeding. If we have not covered 
any point sufficiently, we ask the court to direct us to do so. 

Conclusion 

It is respectfully sudmitted that: 

The judgment of the District Court be reversed, with 
@irections to set aside defendant's decision of August 22,1962, 
enc to validate the mining locations, and if not, that then 
the case be remanded to the United States District Court of 
Oregon for retrial under appropriate directions to take and 


aGstermine evidence on all matters arising out of appellants! 


application for patents to the claims, and/or germane to the 


government’s initiated mineral contest, as pointed out herein. 
We romind the court of the rule in C.E.Niehoff v. Fed. 
Trade Comm., 22 F-2-h2 (5-8): 
"The power of the Court of Appeals, to enforce, 


set aside or modify an administrative order, is 
an exercise of original jurisdiction, and that 


the court may by its own orders protect; the 
rights of the parties in any manner in which 
any trial court of equity of general juris- 
diction might do in an injunction suit." 


Gratefully—gubmitted, 3 
Eyoouler Sy. 


C.F.Pruess, Sr. 

1010 NW A Street 

Grants Pass, Oregon 

Proper person plaintiff appell- 
ans in forma pauperis. 


This is a true copy of the 
orig 


Due, 


C.F.Pruess, Sr. 
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REPLY BRIEF FOR APPELLANTS 
—_ 
Continued indigency may prevent personal appearance 
for oral argument on this appeal; hence this reply brief. 
THE APPEAL WAS TIMELY 


1. Judgment was entered in the District Court May 12, 196). 


The notice of appeal was dated, served by mailing upon 
defendant's attorney and forwarded to Harry Hull, Clerk of 
court, all on July 7, 1964. My check for {5.00 filing fee 
accompanied the notice of appeal. Mr. Hull returned my 
check requesting a money order, which was immediately sent 
to him. On June 26, 196, a motion was filed in the Dis- 
trict Court for leave to appeal in forma pauperis. This 
was denied. A similar motion was filed in this court on 
July 7, 1964. It was allowed, making prepayment of the 
appeal fee unnecessary, thereby making the appeal timely. 
2. In the interest of justice, even though motions made 


subsequent to entry of judgment are filed which are intended 


pa 


to form the basis of a motion for a new trial, they should 
be treated as a motion for a new trial. The motion for an 


extension of time was within time to file the motion for a 


new trial. Appellants are non residents of the District of 


Columbia. By the District Court's order February 25, 196k, 
they were excused from personal appearance at trial. NO 
ADVANCE NOTICE OF THE TIME AND DATE OF TRIAL WAS GIVEN 
APPELLANTS. THEY WERE DEPRIVED OF THE OPPORTUNITY TO HAVE 
A BYSTANDER REPORT ON THE TRIAL PROCEEDINGS. The same day, 
May 19, 196 that Pruess received a plain postcard notice 
through ordinary mail that his complaint had been dismissed, 
he made the motion for time to file a motion for a new trial. 
Defendant's attorney in his opposition brief, and the Dis- 
trict Court in its order June, 196), treated plaintiff's 
motion as one for a new trial. The Court's order is plain - 
“plaintiff having filed a motion for a new trial and to set 
aside the judgment entered May 12, 1964, it is ordered that 
they be, and the same is denied." The appeal was timely. 

3. June 26, 1964, the date that appellants filed their 
application in the District Court for leave to appeal in 
forma pauperis, and/or July 7, 1964, the date Pt similar 
motion was filed in this court, should determine that the 
notice of appeal was timely. Where a motion for leave to 
appeal in forma pauperis is filed within time, it constitutes 
an adequate notice of appeal, and filing such motion was 
sufficient notice of appeal to invest the Court of Appeals 
with jurisdiction. See Gerringer v. U.S., 213 F-2 p. 36; 
Tit. 28 U.S.C.A. 1915; Rule 73 (a); Morse v. U.S. 270 U.S. 


3. 


151, 70 L ed. 518. The appeal was timely on this ground. 
See appendix hereto p. for letters to and from the 
clerks of court re Notice of Appeal. 
THE DISTRICT COURT IMPROPERLY 


ENTERED JUDGME.IT FOR THE 
SECRETARY OF THE INTSRIOR 


he The celebrated case of Cameron v. U.S. 252 U.S. 450 


(1920) cited by counsel, involved a case where no valuable 
minerals had been discovered - no evaluation could be made, 
or was made. It is not controlling here. We have exposed 
10 valuable mineral veins of appreciable extent and with 
many creditable assays on both sides. Under the guise of 
applying the "realistic" prudent man rule of discovery 
first announced by Interior in Castle v. Womble, 19 L.D. 
LSS, and followed by the federal courts to Best v. Humbolt 
Placers, 371 U.S. 350, 9 L ed. 35, which prudent man rule 
specifically contains within itself the words "WITH REASON- 
ABLE EXPECTATION" of developing a valuable mine, Interior 
adulterates the rule. It arbitrarily and wrongfully applies 
a standard rule requiring conclusive proof of demonstrated 
present value, operation and profitability, for its rule 

of discovery for a valid location. Interior attempts to 
eliminate the condition provided in the rule "WITH REASON- 
ABLE EXPECTATION - PROSPECT" OF SUCCESS. It is that part 
that intent that makes the rule the prudent man rule of 
discovery. The prudent man rule does not require, as does 
the arbitrary Interior rule, demonstrated proof of an ore 
body of size and quality as to permit a present profitable 


operation, even under existing unsavory economic conditions. 


lee 


Because Interior applies such rule in the shadow thereof 


and its restriction against sale of newly processed gold 
on the free and open world markets, it should be estopped 
to apply the rule. The administrative process is entirely 
inadequate for a proceeding to obtain an estoppel. There 
is no requirement in the "realistic" prudent man rule of 
discovery for a showing of a profitable mining operation, 
or for any dollar-cents vaiue of ore. There is nothing 
in the adulterated rule of profitability for a valid dis- 
covery that includes the words "WITH REASOWABLE EXPECTATION- 
PROSPECT" of success in developing a valuable mine. There 
is a change, therefore, contrary to what counsel says. The 
two are inconsistent and irreconcillable. 


FOSTER VS. SEATON 1959 
271 F. 2d 836,636,839. 


S. Counsel cites that case on page 15 and 19 of his brief 
and intimates it has been long followed to invalidate 
claims and controls the case at bar. This case has caused 
great havoc on the mining frontier. That ites a placer 
mining case. It invclved nonmetallic loose sand and gravel 
in the Las Veges, Nevada area, entirely unlike hardrock 
quartz rock mines of metallics. The case also involved 

an issue of small tracts, claimants claiming that Foster 
located the placer ground for purposes ether than for bona 
fide mining. The rule there applied might be stare decisis 
for that and similar placer mining case, but it is not in 
our case, and it was erroneously relied upon and applied. 


Sand and gravel does not involve metallic minerals of 


S. 


intrinsic value like gold, silver, copper, molybdenum, 
gallium, etc. There is nothing in that placer rule that 
includes lode mining claims or metallic minerals, and it 
cannot be arbitrarily applied. When the court reads that 
case and considers its relation to the case at bar, it 
will readily agree that Interior has subjected the 
citizens and the courts to the most vicious mesmerizing 
process ever known. Placers involve only surface sand 
and gravel deposits. Lode claims involve deep mines - 
deposits that have to be mined at great cost and at great 
depth with very cxpensive equipment, milling and extract- 
fon plants and to develop adequate ore for a plant. Mineral 
values are different also. The Foster v. Seaton case is 
not in point, nor does it control the case at bar. 

RULE OF PROFITABILITY NOT PuUcLISHED 
6. In our first brief we covered this point thoroughly 
and will not repeat here. Counsel, on page 19 of his brief 
says "the requiremens of present market value is not @ 
change in the mining laws or a change in regulation re- 
quiring publication in the Federal Register." The trouble 
with that is that the placer rule cannot be applied to 
lode claims except it be amendede and clearly include lodes 
and make proper provisions. Rule making may be proper, 
but rules must not be vegus, uncertain, indefinite or in- 
sufficient. THE PROPONENT OF A RULE HAS THE BURDEN OF 
PROOF. Tit. 5 U.S.C.A. 1006. Defendant has failed - his 


connsel has failed, to show any rule of profitability as 


respects lode mineral deposits, was ever published, and 


6. 


the decision is unenforceable. The Secretary must go on 


record of exactly what he claims and contends: for, for 
notice and so that the citizen maylmow what is required of 
him. | 
NO PROOF OF CRITERIA OF COSTS OF EXTRACTION, 
TRANSPORTATION, MILLING, ETC. - NO SUBSTANTIALITY 
Te Counsel for defendant repeatedly says the defendants 
decision is supported by substantial evidence, but cites 
nothing - no evidence or citations where any proof appears. 
We have shown citations where such was attempted, but the 
court cannot supply eridence for defendant: Neither can 


there be guess, estimate or conjecture accepted as proof. 


The decision is further unenforceable for this reason. 


DISTRICT JUDGE DID NOT CHOOSE TO 
MAKE JUDICIAL REVIEW OF THE WHOLE RECORD. 


8. On page 14 of his brief, counsel makes a damaging 
admission. He admits that judicial duty was not performed. 
He says - "In this instance, the district judge did not 
choose to review the transcript of proceedings which 
covered days of hearing before an examiner, or the numer- 
ous exhibits." That is like saying that the! judge is 
above the law and can decide if and when he will follow 
the law. Tit. 5, U.S.C.A. 1009, and the cases cited in 
our first brief, makes it mandatory upon the trial judge 
to review the whole administrative record. The judgment 
must be reversed for failure to perform a plain duty of 


reviewing the whole record. 


te 


APPELLANTS PRESENT MANY GROUNDS 

WHICK wSRRANT REVERSAL OF THE 

JUDGMENT AND GRANTING RELIEF. 
9. On page 16 of his brief, counsel for defendant says - - 
"Appellants make many assertions which controvert years of 
settled practice in these cases, are otherwise invalid, or 
are irrelevant." He has stressed the claim that Foster v. 
Seaton, controls the case at bar. To all this, we say that 
a course of error or practice, no matter how long indulged, 
it is always error. 

Interior never first published the rule of profit- 
ability-marketability as respects lode claims: Yet they 
relied upon, and applied it to invalidate our lode claims: 
Moreover, the Foster-Seaton rule covering placer sand and 
gravel, can never control lode mining claims of intrinsic 
Nalue. We use as argument here the words of Hon. Frank J. 
Berry, Solicitor, in his letter September 20, 1962 to 
Assistant Secretary, Public Land Management, - "An intrinsic- 
ally valuable mineral by its very nature is deemed marketable 
and therefore merly showing the nature of the mineral usually 
meets the test of marketability. 

TRANSFER OF CASE OR CHANGE PLACE OF TRIAL 
10. On page 17 of his brief, counsel says - "This case 
therefore could not properly have been transferred to the 
district court of Oregon." Tit. 28 U.S.C.A. 10h (a) 


authorizes the transfer of a civil action to another dis- 


trict "where it might have been brought". When read 
together with P.L. 87-748, October 5, 1962, remedial legis- 


lation to correct venue disability, specifically provided 


8. 


that actions might be brought in the state where the plain- 
tiff resides, where the cause aross, where mining claims 
are located: So, there is no question but what denial of 
our requests made before and after the changed venue law, 
was prejudicial error, manifest abuse of discretion, denial 
of a substantive right. We did not choose the forum - we 
were compelled to go to Washington, D.C. Against our will 
we were kept there, and with prejudice to our rights. 

NO DEFENSE TO CLAIM THE CRITERIA, 

OF COSTS OF EXTRACTION, TRANSPORT- 

ATION, MILLING, ETC., IS NOT SUPPORTED 

WITH SUBSTANTIAL AND RELIABLE EVIDENCE. 
11. Counsel for defendant has repeatedly stressed the 
claim that this court must find that defendant's decision 
4s supported by substantial evidence; yet he has failed to 
oppose our claims that there is no such substantial evidence. 
Counsel has offered no citations in the transcript of any 
evidence to support. Evidence cannot be assumed or arbitra- 


ily provided. This error is another ground for reversal 


of the judgment. UNPROFITABILITY STANDS UNPROVED. 


FRAUD AND IMPOSITIONS 

12. It appears that counsel has missed my point. It is 
not a question of whether or not from what we say in ow 
first brief relative to the claim of fraud and imposition, 
the point I make is that the administrative agency proced- 
ure is entirely inadequate to file a cross-complaint and 
assert claims of fraud and imposition and improvident 
workings of government to get our mineral claims back into 
feceral ownership without payment, and to have a triel and 


9. 


determination of fact made. We make the same claim as 
respects obtaining an estoppel against government asserting 
its illegal rule of profitability to get our claims, or to 
impair the obligations of its solemn promise and offer of 
reward conferred under Tit. 30 U.S.C.A. 22-29. Only a 
court trial can get to all innermost parts involved for 

due process: Furthermore, for the same claim of inadequacy 
of administrative agency proceedings, is the one that we 
have been deprived of properly and fully asserting our 
rights arising out of our application for mineral patents 
to the claims, and/or germane to the government's initiated 
mineral contest to take away our claims, to mest the re- 
quirements of due process of law. There are other grounds 
for inadequacy also. 

12. Where the issue has not been made and determined 
according to law, it will not do to say that the defendant's 
mineral determination is free from fraud or imposition and 


is conclusive. 


13. Of course we do not like the ground rules set up by 


laterior and to have to fight in its cwn back yard with 
hands tied, bound and gagged, fighting against burdensome 
impositions and onesided workings of government. We have 
been victims of an unwarranted, unprecedented, vicious, 
unconstitutional "land-grab" experiment by administrative 
absolutism such as to shock the conscience of the most 
callous. 

CONCLUSION 
1h. Error uncovered is almost destroyed. It is not too 


10. 


late for the government to win a case by doing justice. 


15. We submit the court should reverse the District Court's 
judgment. It should hold that in this case the administra- 
tive government initiated mineral contest, solely adminis- 
tratively, was inadequate to enable appellants a full and 
fair opportunity to assert rights by cross complaint and 
trial of all matters arising out of the application for 
patents, or germane to the government's mineral contest. 

16. The court should hold that the defendant's decision 

is not supported with substantial evidence in support of 

the criteria used (costs of extraction, transportation, 
milling, etc. on any mineral deposit on any claim, at any 
time.) And, because the extent of all opposing, unfsvor= 
able, contradictory, uncontroverted evidence and meny 
material admissions of defendant, are such to so detract 
from substantiality that the decision must be set asidas. 

17. The defendant's decision should be set aside and held 
unenforceable because the standard rule requiring conclusive 
demonstrated proof of present values, operation and profit- 
ability for a valid discovery, was not first duly published 
in the Federal Register as required by law. 

18 The court should pierce ths mist caused by Interior's 
rule, Foster v. Seaton, supra, because it was made ina 
placer non metallics case involving sand and gravel of 
widespread origin and applied to the case at bar which 
involves metallic lode claims of intrinsic values, involving 
entirely different elements and factors and does not meet 


the recuirements of dus process of law, either of notice or 


as a proper guideline of law. 

19. In light of the circumstances and showing made, the 
State of Oregon property law of discovery should be held 
to control and it shouid be held that appellants have 
demonstrated a valuable mineral deposit, a valid discovery, 
and that the relief prayed for in their complaint, should 
be allowed. 


Gratefully submitted 
C. Fe. Pruess, Sre 


C.F.Pruess, Sr. Plaintiff, 
Appellant in forma pauperis 
1OLO NW A Street 

Grants Pass, Oregon 


This is to certify that this is a true and correct copy of 
the original hereof, and of the whole thereof, including 
letters. 


Cc. F. ss, Sre 
STATE OF OREGON ) ss a f Dee ' 


County of Josephine ) 


I, C.F. Prvuess, Sr. being first duly sworn, depose and 
say that I am appellant in the above entitled appeal proceed- 
ing and I aver that the letters attached are true copies of 
the originals thereof sent by me to Mr. Harry M. Hull, Clerk 
of the United States District Court for the District of 
Columbia, and also letters received by me from said Mr. Hull 
and from Mr. Nathan J. Paulson, Clsrk of the United States 


Ccurt of Appeals, relating to appellant's notice of appeal 
herein. 


C. F. Pruess, Sre 
Appellant 


Subscribed and sworn to before me this 8th day of 
December, 196). 


Ellen Pruess 
Notary ce for Oregon 
My Commission expires 
March 4, 1967 


APPENDIX - I. 
——— July 7, 1964 


Mr. Harry M. Hull, Clerk, 

United States District Court 

For the District of Columbia 

Washington, D.C. Re: Pruess vs. Udall, 
CA. 1331-62 


Dear Mr. Hull: 


Please file for record plaintiff's Notice of Apveal and 
his motion which are enclosed. Check for %5.00 for appeal docket 
fee is also enclosed. This may be returned to me if my motion for 
leave to appeal in forma pauperis now pending before the United 
States Court of Appels for the District of Columbia is allowed. 


Extra copies are enclosed for service upon Mr. Herbert Pittle 
attorney for the defendant. My return of service of the motion is 
enclosed, with the original motion. 


There is enclosed twenty four cents in stamps for which please 
me a plain copy of the order denying my motion for leave to appeal 
in forma pauperis, and for air mail letter. Please confirm filing 
the notice of appeal and motion. 


Very truly yours, 
S/S C.F.Pruess, Sr. 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
Nathan J. Paulson Washington, 1, D.C. 


Clerk 
July 7, 196) 
Civil Action No. 1331-62 


CeF.Pruess, Sr., Esquire 
1010 Nw "A" Street 
Grants Pass, Oregon 


Dear Sirs 


Receipt is acknowledged of your letter of June 29, 1964, 
transmitting your application for leave to appeal without 
prepayment of fees and costs or give securitymtherefor. 


The said application will be presented to the court for 
disposition as promptly as the business of the court will permit, 
and you will be informed of any action taken thereon, 


Very truly yours, 


NATHAN J. PAULSON 
Clerk 
S/S By 
James N. Menendez 
Deputy Clerk 


APPENDIX - il 
CLERK'S OFFICE 
UNITED STATES DISTRICR COURT 
FOR THE DISTRICT OF COLUMBIA 
Washington, D.C. 20001 


July 10, 1964 
C. F. Pruess, Srey ES. 
1010 N. W. "A" Street 
Grants Pass, Oregon 


Re: Civil Action 1331-62 
Pruess et al vs. Udall 


Dear Mr. Pruess: 


In my letter to you of May 28, 1964, it was indicated 
that remittance to this office should be in the form of a 
money order payable to Harry M. Hull, Clerk. It is not the 
practice of this office to accept personal checks on out- 
of-town banks and accordingly your check in the sum of 
5-00 dated culy 7, 1964, has been voided and is herewith 
returned. 


Postage stamps are not acceptable by this office in 
ayment of fees, and accordingly $.16 in postage of the 
Peak transmitted with your letter of July 7, 195), are 
herewith returned, the $.08 being used to cover the postage 
for this communication. 


Upon inquiry of the Clerk of the United States Court 
of Appeals for the District of Columbia Circuit no motion 
for leave to note an appeal from the judgment entered in 
Civil Action 1331-62 was found. 


In view of the above your "notice of appeal” cannot be 
filed until either the receipt of $5.00 in the form of 
a money order payable to Harry M. Hull, Clerk, is received 
or an order of the United States Court of Appeals for this 
Circuit granting you leave to appeal in forma pauperis has 
been recorded. Until the notice of appeal is recorded it 
4s presumed that you would not desire to have the "motion 
to postpone provided appeal bond, etc." filed. 


For your information, any moneys paid to this office 
for a fee are transmitted to the Treasurer of the United 
States, after which time it wovld not be vossibio for you 
to have such amount returned in the event the Court of 
Appeals permitted you to proceed on appeal without 
prepayment of costs. Such permission would take care of 
any future fees, but would not be applicable to any fees 
paid prior to such time. 


There are decisions in this Circuit to the effect 
that the application for leave to proceed on appeal 
without prepayment of costs determines the date upon 
which a notice of appeal is filed regardless of whether 
or not the permission is granted subsequent to the 
expiration of the time allowed. 


“Ze 


In this jurisdiction there is a rule in effect that 
this office will forward to the United States Court of 
Appeals for the District of Columbia Circuit the entire 
record of this Court as the record on appeal, unless the 
parties “stipulate to omit certain cocuments". Accord- 
ingly it is not necessary that a "designation of record” 
be filed. 


Very truly yours, 
HARRY M. HULL, Clerk 


s/s By R. M. Stearns, 
Deputy Clerk 


July 14, 196. 


Mr. Harry M. Hull, Clerk, 

U.S.District Court for the 

District of Columbia, 

Washington, D. C. Re: Pruess vs. Udall 
C.A. 1331-62 

Dear Mr. Hull: 


Pursuant to your letter of July 10th., 1964, there 


is enclosed a money order for the sum of $5-15, to cover 
appeal fee, and for a plain copy of the order denying my 
motion in forma pauperis. It seems no fault of mine if this 
money is confiscated by the government, as I am between the 
devil and the deep blue sea. J am trying to be obedient 
that is all. 


The Reporter's Transcript of the trial proceedings 
held May 6th., 1964, should be made a part of the entire 
original record of this court. If the court allows my motion 
in forma pauperis, the government will have to pay the 
Reporter. If not, then of course, I must pay it, but it must 
be made a part of the record. Do not file with the Appeals 
court until trans. is received. 


Thanks for your advice relative omission of v"designation" 
of record". I would request the entire record in this court 
including the entire administrative record, as a designation, 
so it amounts to the same thing anyway. 


I am sorry my status as a pauper and non-resident one 
at that shall have caused you so much concern but then you 
have to live with such also. 

Yours very truly, 


S/S C.F.Pruess, Sr. 


APPENDIX - 17. 
CLERK'S OFFICE 


UNTETED STATES DISTRICT COURT 
FCR ‘ZEB DISTRICT OF COLUMBIA 
WASHINGTON, D.C. 20001 


July 22, 1964 


C. Fe. Pruess, Ses Esquire 
1010 N. W. "A" Street 
Grants Pass, Oregon 


Re: Pruess, Executor Vv. Udall 
Civil Action 1331-62 


Dear Mr. Pruess: 


Herewith is a copy of the order entered May 12, 195k, as 
requested in your letter of July 16, 1964, a copy of which 
was apparently forwarded to you on May 8, 1964 by_the defend- 
ant. Also herewith is our receipt in the sum of 15¢ to cover 
the cost of the copy of the order. The findings of fact and 
conclusions of law, a copy of which was also forwarded to you 
on May Sth by the defendant, were also signed on May 12th. 


The reference to the “application for leave to proceed on 
appeal without prepeyment of costs" in the sixth paragreph of 
my letter of July 10, 196, relates to the application for-~ 
warded by you to this office which was "denied" by the Court 
on June 26, 1964, copy of which was forwarded to you by my 
letter of July 20, 196). 


The formal notice of appeal was filed on July 16, 196). 
The application (motion) to appeal in forma pauperis was filed 
June 25, 1964. The United States Court of Appeals for this 
Circuit hes held that the date such application was filed 
determines whether a notice of appeal 4s timely. (See 
Gerringor v. U. S., 213 Fe2d 36). 


If for any reason you find 4t necessary to obtain an 
extension of time to file the record on appeal, you should 
prepare and forward a motion and order to the Court prior to 
the expiration of the time as svecified in Rule 73 (g) of 
the Civil Rules of Federal Procedure. 


Very truby yours, 
HARRY M. HULL, Clerk 


s/S By R. M. Stearns 
Deputy Clerk 


RMS:fc 


Enclosures 


